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Introduction:

1. I have been asked to speak about expectations of a witness, from the point of view of a lawyer.  

2. It is necessary first to have a very clear understanding as to the developed rules that exist for the leading of expert evidence in a Tribunal or Court.  Necessarily, then, one has to refer to those legal provisions – noting that new provisions have just come into effect, on 1 August 2007 under the Evidence Act 2006.

3. Having discussed those rules, I will explore the practical expectations which a lawyer has, when obtaining and preparing an expert for the giving of evidence; and outline some of the steps are often taken in the preparatory phase.

Resources:
4. There is a huge amount of commentary on giving of expert evidence, and for those who are interested:

· Evidence Act 2006, Evidence Regulations 2007

· Any reputable text on evidence (and with regard to the new provisions in New Zealand, commentary in Adams on Criminal Law, Brookers, Robertson Ed).

· Laws of Australia/Laws of New Zealand (“Evidence”).

· Freckleton and Selby, Law of Expert Evidence.

· Journal of Law and Medicine.

· Law Commission report.

What is an Expert Witness?
5. At common law, expert witnesses had to be properly qualified.  This rule is captured under the new Act in the definitions of both “expert” and “expert evidence”, section 4:


“"Expert" is defined as “… a person who has specialised knowledge or skill based on training, study, or experience”.
“Expert evidence” is defined as “… the evidence of an expert based on a specialised knowledge or skill of that expert and includes evidence given in the form of an opinion.””
6. There is no point in calling a brain surgeon to deal with an issues concerning an ingrown toe nail.  The witness who is to be called as an expert must be able to demonstrate expertise and relevant experience in the field.  

7. There is no minimum standard for qualification as an expert, and expertise can be achieved in a number of ways.  For example:

· Formal qualification.

· Recent and relevant experience.

· Membership of relevant associations.

· Reputation and standing in the field.

· Publications in the field. 

· Previous experience as a witness

8. The expert must qualify himself/herself before giving the evidence.

Use of Expert Evidence:
9. Expert evidence is often effective when:

· Dealing with facts or issues outside the common experience.

· There are technical issues to be explained and understood.

· To give independent validation with reasons to facts or conclusions which other witnesses may assert.

· When the other party may attack a witness’ assertions, using experts.
10. Experts are used in an enormous variety of situations, across all jurisdictions of the Court, and in Tribunals.  For example:
· Scene reconstruction.

· Handwriting.

· Behavioural issues.

· Valuations.

· Medical/dental issues.

What is Expert Evidence?
11. Reference has already been made to the statutory definition – it is evidence of an expert, based on specialised knowledge and skill, and includes opinion evidence.  

12. At a practical level it may take the following forms:

· Factual evidence: - the expert presents results of her/his own investigations and observations.  For example, a pathologist might describe the state of a corpse during autopsy, ballistic expert may describe the characteristics of a cartridge case, or an engineer might describe the physical state of But not all experts given factual evidence.  The instructions given to the expert may simply be to provide an opinion on the basis of assumed facts; or facts which are contained in particular documents.

· Opinion evidence: – inferences or conclusions drawn from studying the facts.  For example, the pathologist might suggest the cause of the death, the ballistics expert might suggest that bullet found in the body could have been fired from a certain weapon; the engineer might comment that the brakes were incapable of safely stopping the car from a stated speed within a certain distance.

What is Admissible Expert Evidence?
13. At common law, and until the end of last month, there were numerous limiting rules which had to be satisfied, including:
· The qualification rule: did the witness have sufficient knowledge and experience to be properly qualified?

· The expertise rule: the evidence had to be confined to the expert’s area of expertise.

· The proper basis rule: the expert’s opinion had to be based on sound and admissible facts.
· The ultimate issue rule: required the expert’s evidence not to address the ultimate issue for determination by the Court.

· The common knowledge rule: an expert should not give evidence of a matter that is common knowledge.

· The overriding judicial discretion rule: the Court could exclude expert evidence if its probative value was outweighed by its potential prejudice.
14. The underlying rationale was the prevention of evidence by experts that was unreliable, misleading or unnecessary.
15. Section 25 of the Evidence Act 2006 provides:


25 admissibility of expert opinion evidence

(1) An opinion by an expert that is part of expert evidence offered in a proceeding is admissible if the fact finder is likely to obtain substantial help from the opinion in understanding other evidence in the proceeding or in ascertaining any fact that is of consequence to the determination of the proceeding.

(2) An opinion by an expert is not inadmissible simply because it is about –

(a) an ultimate issue to be determined in the proceeding; or 

(b) a matter of common knowledge.

(3) If an opinion by an expert is based on a fact that is outside the general body of knowledge that makes up the expertise of the expert, the opinion may be relied on by the fact finder only if that fact is or will be proved or judicially noticed in the proceeding.

(4) If expert evidence about the sanity of a person is based in whole or in part on a statement that the person made to the expert about the person’s state of mind, then –

(a) the statement of the person is admissible to establish the facts on which the expert’s opinion is based; and

(b) neither the hearsay rule nor the previous consistent statements rule applies to evidence of the statement made by the person.

(5) Subsection (3) is subject to subjection (4).

16. This is now the key section on admissibility of expect evidence.  Is the fact finder likely to obtain “substantial help” from the opinion in understanding other evidence in the proceeding or in ascertaining any fact that is of consequence to the determination of the proceeding.
17. The “substantial helpfulness” test has been criticised by some commentators.  Some feared that the test would encourage the greater use of expert opinion evidence and that this would lengthen trials and confuse finders of fact with “junk science”.  Concern was also expressed that the substantial helpfulness test would not be sufficient to exclude evidence that is currently inadmissible under the common knowledge and ultimate issue rules.
18. The Law Commission concluded, however, that “substantial helpfulness” was the appropriate test because:
· It was a test that was already being applied, and the Act was not intended to make any fundamental change to the current judicial approach to assessing inadmissibility of expert evidence.

· The test provided an additional safeguard because it allowed the Court to rule inadmissible any unreliable, misleading or surplus evidence by an expert who was nevertheless properly qualified as an expert. 

19. So, if the evidence was based on an underlying scientific theory whose validity had not been established, or there were questions as to the reliability of the procedures and techniques used, the evidence might not be admissible.

20. It provides a rational test that requires assessment of both reliability and value of the particular evidence, that other proposed admissibility standards (such as “necessity”) did not.

21. The “substantial helpfulness” test is consistent with the aim of the Act of facilitating the admission of relevant and reliable evidence.

22. The second limb of section 25(1) is self explanatory.  Expert witnesses routinely give opinion evidence about factual issues and, so long as the evidence is likely to provide substantial help on a factual issue that is of consequence to the determination of the proceeding, it will be admissible.

23. The reference in section 25(2) to the “ultimate issue” rule, recognises the point that had more or less been reached in common law, to the effect that a witness could give an opinion about the very issue the Judge has to decide whether such evidence is admissible will come back to “substantial helpfulness”.
24. Similarly, with regard to “common knowledge” in most cases, the Court could determine that the evidence would be unhelpful, and it would be ruled inadmissible.
25. Section 25(3) provides that if an opinion of an expert is based on a fact it is outside the general body of knowledge that makes up the expertise of the expert, the opinion may be relied upon by the fact finder only if the fact is proved, or will proved or judicially noticed in the proceeding.  To avoid any objection, it is thus vital for an expert witness to reveal any factual assumptions that may have been made in the formulation of the opinion, so that independent proof can be given in respect of the assumed facts.

Preparation of Expert Witnesses:
26. The following points may be of importance to a lawyer when considering the calling of an expert:

· Qualifications:  The lawyer will want a copy of a current CV, and may then need to review with the expert questions that would be asked to qualify the witness as an expert.  The lawyer needs to know both what the expert has done, and what he/she has not done.  For example, if the expert has not published papers, the lawyer needs to be aware of that, so that the question is not asked, when the witness is qualified.  Qualifying questions must run smoothly and avoid embarrassment, since the object is to set up the witness as credible and reliable.

· It is important to make sure that experts can spell and accurately define any technical terms used during evidence.  Definitions should be consistent with relevant texts and dictionaries.  Cross examiners sometimes attempt to embarrass experts on these points.
· Technical terms should be defined when they are first used.  It is better for an expert to use common terms where possible, so long as the evidence is still accurate.

· Experts should familiarise themselves with the most recent editions of standard treatises, as well as their own related publications.  It is sometimes useful to rehearse how an attempt might be made to discredit a witness by using treatises and publications.

· If express reference is made to a particular article/publication, it is important to know whether that particular article/publication is well supported, or whether it is an outlier.  If an outlier, reliance on the article will become readily apparent, and lead to discrediting.

· It is important to discuss and clarify whether the witness is giving factual evidence (eg of a medical examination); or whether the witness is reliant on other material (notes and reports of others). Any assumptions made should be clearly spelt out (and see section 25(3)).

· Experts should not volunteer answers outside their area of expertise.  Experts should be prepared to say, in answer, that a particular topic is outside their area of expertise.

· It is important to review with an expert how they should give evidence.  A witness should not give evidence in a professionally arrogant, or obviously condescending fashion, that fails to respect the Court/Tribunal’s intelligence.

· Models, diagrams and other aids are permissible, and can be used to good effect.

· It is sometimes important for the witness to be aware of the relevant legal constraints.  Legal causation differs from medical or scientific concepts of causation.  A “reasonable degree of medical or scientific certainty” is neither total certainty nor speculation, but that level of certainty customarily relied on in making professional decisions.  The very recent decision of Accident Compensation Corporation v Ambros [2007] NZCA



304 CA172/05 discusses this topic in considerable detail.

The Evaluation of Conflicting Evidence from Experts:
27. In Loveday v Renton [1990] 1 Med LR 117 at 125, Lord Justice Stewart-Smith said:

“The mere expression of opinion or belief by a witness, however, eminent, that a vaccine can or cannot cause brain damage, does not suffice.  The Court has to evaluate the witness and the soundness of his opinion.  Most importantly, this involves an examination of the reasons given for his opinions and the extent by which they are supported by the evidence.  The Judge also has to decide what weight to attach to a witnesses opinion by examining the material consistency and logic of his evidence; the care with which he has considered the subject and presented his evidence; his precision and accuracy of thought as demonstrated by his answers; how he responds to searching and informed cross examination, and in particular the extent to which a witness faces up to and accepts the logic of a proposition put in cross examination or its prepared to concede points that are seen to be correct; the extent to which a witness has conceived an opinion and is reluctant to re-examine it in the light of later evidence, or demonstrates a flexibility of mind which may involve changing or modifying opinions previously held; whether or not a witness is biased or lacks independence.”
The Obligations of an Expert Witness:

28. The law imposes special duties on experts:

· A duty to the Court/Tribunal.

· A duty to provide accurate, independent evidence.

· A duty to advance knowledge and learning based on reliable research.

· The expert must not be an advocate for a particular party.  If the expert is perceived by the Court has being a hired gun, that evidence is more likely to be ignored by the Court, and perhaps criticised.

29. Expert witnesses who impress are those who are perceived to be giving their own professional opinion which would be the same, whichever side had engaged them.  The expert must act with total integrity.

30. Any duty to a client or party is subordinate to the duty to the Court/Tribunal.
31. In both the obligation to the Court/Tribunal and to the client, the expert is expected to be competent and thoroughly and utterly honest.  
Code of Conduct for Expert Witnesses:
32. In the last 5 to 10 years, many Courts/Tribunals have developed Codes of Conduct for expert evidence, which pick up many of the previous themes.  Section 26 of the Evidence Act 2006 places a statutory obligation in civil proceedings to the effect that experts are to conduct themselves in preparing and giving expert evidence in accordance with the applicable rules of Court relating to the conduct of experts – that is, the Code of Conduct for expert witnesses.  The HPDT has a similar Code.

The Impeachment of Expert Witnesses:

33. There are a number of ways in which an expert might be impeached, including:

· Qualifications and expertise.

· Independence/impartiality.

· Acting as an advocate.

· Having specific instructions.

· Inadequate foundation for opinions.

· Not considering alternative hypotheses. 
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