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Today professional indemnity insurance (PII) is part of every day life and it is surprising, therefore, to learn that it is a relative newcomer in the insurance world. Fire, marine and life insurance have been offered by insurance providers for several centuries and a little over 100 years ago other products including worker’s compensation made their appearance in the London market. Motor and aviation insurance, not surprisingly, did not arrive on the scene until the early 20th century and it is likely that PII was not offered until at least 1911. This is an interesting observation because medical indemnity insurers (MIIs) are proud of their tradition of supporting the medical profession in this regard since the mid 1880s. However, whilst it is true that medical indemnity protection was offered, it was done so by doctor owned mutuals rather than by insurance companies and was, therefore, not strictly ‘insurance’ in a legal sense. The mutuals acted as societies that, upon application, provided assistance to their doctor members with legal support and indemnity in times of need.
Actions against medical practitioners for medical negligence can be traced back as far as 1374 in Britain and 1794 in the USA.  However, despite occasional cases over the years it was only in the last few decades of the 19th century that actions for medical negligence started to become more frequent. Until the mid 1880s doctors were personally exposed to and responsible for the payment of any compensation payments arising out of negligent acts. The medical profession was finally galvanized into action to form protective societies at about this time as a result of a number of actions against doctors, and in particular the criminal action against Dr David Bradley who was falsely accused of raping Eliza Swetmore, a coalminer’s wife. The facts are that she had had an epileptic fit in the doctor’s surgery and on regaining consciousness she believed that she had been raped. Despite the doctor’s protestations to the contrary, the fact that the clothing of both parties was not disarranged and that the surgery door had been ajar onto the street during the alleged rape, the doctor was found guilty of an attempted criminal assault and sentenced to jail. Following his incarceration an outraged medical profession applied significant pressure on the Home Secretary claiming that there had been a miscarriage of justice and they were eventually successful in their campaign. Dr. Bradley was pardoned on the grounds that no expert evidence had been tendered at trial and released after serving eight months of a two year sentence. As a result of this matter the Medical Defence Union (MDU) was formed 1885 with an initial subscription of ten shillings. After a somewhat parochial start the organisation flourished under its first president, the surgeon Mr. Lawson Tait. Later, in 1892, a second organisation, The Medical Protection Society (MPS), was established by some disaffected MDU members. 

The British medical defence organisations (MDOs) were set up and structured as discretionary mutuals providing its members with assistance and legal support in the event of a complaint or a claim for negligence being brought against them. The organisations also met all the legal and settlement costs involved. Unlike the insurance company model these mutuals were established on a discretionary basis, that is, membership did not establish a guarantee that all matters would be supported. ‘Subscriptions’ rather than ‘premiums’ were paid and there was no insurance contract as we know it today. Support was ‘occurrence based’ and not ‘claims made’ which suited the profession very well as retirement would not require continued insurance payments. Furthermore, these discretionary mutuals were, unlike general insurers, unregulated and not subject to standard government supervision pertaining to insurance companies. In Australia, this was all to change in the late 1990s and the insurance model was dictated by legislation from July 2003. 

The discretionary mutual structure was brought to Australia in 1893 by MDU and imitated by the Medical Defence Association of Victoria (MDAV) when it opened its doors for business two years later. Other State based MIIs gradually established themselves over subsequent years. In general, these organisations served the profession in their home States but in more recent years many looked for business beyond State borders. The Australian Medical Association (AMA) initiated Medical Indemnity Protection Society (MIPS) created an unusual marketplace in Victoria, when it opened for business in the early 1990s as a direct competitor for MDAV, making Victoria the only jurisdiction with two home based MDOs. Competition from commercial insurance providers (e.g. AON, St Paul’s, Macquarie and others) emerged in the 1980s and 1990s but by the end of the century they had all ceased business in this country, and in some cases internationally (e.g. St Paul’s), finding that medical indemnity insurance was unprofitable. In 1997 the Australian subsidiaries of MDU and MPS operating in Australia in New South Wales (NSW) and Queensland merged to form United Medical Protection (UMP). Despite some more recent debate to the contrary the discretionary mutuals have supported and served the medical profession and the community in this country very well and did so without interruption until July 2003 when, as the result of the failure of UMP in early 2002, legislative changes were introduced dictating that medical indemnity insurance in Australia could only be, from that time forward, offered as an insurance product.  Analysis of claims data over the last 20 years or so have shown a gradual increase in negligence claims against doctors in Australia particularly in NSW and to a lesser extent in Victoria as a result of an increasing litigation appetite in the community. Figures show an approximate increase of 150% in the number of claims notified to MDOs in the ten years 1990-2000 and a three to four fold increase in the total cost of meeting these claims, the latter being compounded by the emergence of a number involving very high costs. As the number of claims increased so did the re-insurance costs and during the late 1990s the investment market was producing smaller returns, all combining to stress the financial reserves of the MDOs. In response to these rising costs the MDOs had no alternative other than to increase their subscription rates which were, by this time, reaching levels that were becoming unaffordable. For example, the UMP indemnity subscription for obstetrics and gynaecology in NSW in 1980 was $100 but by 2001 this had risen to $54,315. For the same period The MDAV’s subscription rate was $100 rising to $35,530 in 2001 and $58,500 in 2002. Such increases were not limited to the traditionally high-risk specialties, such as obstetrics and neurosurgery, but were also being experienced by other specialty groups including general practitioners performing procedures. Finally, new accounting rules were introduced requiring MDOs to place IBNRs (claims incurred but not reported) on their balance sheets. This required most MDOs to raise capital which they did by applying a levy on their membership which, in the case of MDAV, was one year’s subscription. 
The rising costs and subscription rates caused significant concern in the medical community but there was more to come. The failure of the general insurer HIH in 2001 and UMP’s decision to enter into provisional liquidation in 2002, prompting the so-called ‘medical indemnity crisis’ led to intense community and government scrutiny of the industry. There were questions about the viability of all the MDOs, all unwarranted, and concern that another MDO might fail leading to fears about the future availability of medical indemnity insurance. Issues relating to the affordability of insurance continued. There were calls for tort law reform Australia wide and the matter of a rigorously applied systematic approach to risk management in the medical profession began to be raised. 
The Federal government, under pressure from the Australian Medical Association and other medical professional groups, responded in a number of ways. It indicated no faith in the discretionary model of insurance arguing that the latter did not provide any certainty, to both the plaintiff and the defendant doctor, that legitimate claims would be supported and settled. Legislation was introduced dictating that from 1 July 2003 that medical indemnity insurance could only be provided as an insurance contract by regulated insurers. As a result the MDOs established wholly owned captive insurance companies (many already had them for reinsurance and other purposes). The medical indemnity industry became the most controlled section of the insurance industry in Australia being subject to oversight and regulation by the Australian Prudential Regulatory Authority, the ACCC and ASIC. These organisations ensured, among other things, that premiums were fair and reasonable, that capital (‘prudential margin’) was being accumulated to meet an unexpected and large claims experience and that governance structures were of the highest order. The Prime Minister also convened a committee chaired by Justice David Ipp to inquire into the laws of negligence in Australia. The States were subsequently encouraged to review their own legislation in the light of the Report’s recommendations.  
The question that remains is, of course, ‘Are the doctors and the community being better served by the new system?’ Most would agree that there is more certainty in the new system and the passage of time has shown that the MDOs and their captive MIIs have been able to stabilize their premiums, build capital whilst providing legal support and settlement of legitimate claims. In this they have been assisted by significant tort law reform, support from government in terms of premium subsidies, initially to doctors in high risk craft groups and later to the profession as a whole, and subsidies to the MDOs themselves for claims costs in excess of $300,000. The MDOs contributed by improving their claims handling activities, taking a tougher approach to claims management, improved their service to the profession and have also maintained the ‘doctor culture’ of their organisations. Furthermore, in an effort to reduce the number of claims they have introduced significant clinical risk management activities and have addressed the individual management of those with an unusually high claims experience. 
