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ABSTRACT

INTRODUCTION

This paper reports personal observations in an Austrian lower court case and compares these to the Australian legal system.

COURT FORMALITIES

An “apprentice judge”, plus mentor, both without gowns or wigs, led us to a discotheque where a fight had occurred.   

THE PROCEEDINGS

The discotheque replaced the courtroom.    The judge questioned witnesses and dictated the findings of the inquisitorial process.  Three defendants each testified and none was required, or expected, to answer truthfully. The judge’s role was to establish truth from conflicting accounts.   Subsequent witnesses were advised against perjury.  The expert witness dictated his evidence into a hand held dictaphone for subsequent transcription.   

DISCUSSION 

Differences between the Australian adversarial system and the Austrian inquisitorial system were apparent.   Judicial appointment follows vocational election by law students ensuring a broad range of judicial backgrounds.  There was little formality with the court conducted at the scene.  Defendants were not expected to tell the truth.   The inquisitorial system expected the judge, rather than sparing barristers, to discover the truth.  The judge dictated her version thereof to the court stenographer with the only verbatim transcript being that of the expert witness. 

CONCLUSION 

This was a judge only case without jury. The defendants gave conflicting accounts of what occurred yet the proceedings appeared to work satisfactorily and justice appeared to have been served.   


INTRODUCTION

Australian newspapers report difficulties attracting judges due to the pay and conditions, compared to the income barristers can earn in their private practices.   The community describes judges as being out of touch and lacking empathy with community standards when considering sentencing.  The papers and television have shown Australian citizens, like Schapelle Corby, sitting in an Indonesian courtroom, on a folding chair, in front of the judicial bench, with microphones around her and presumably her Indonesian lawyer sitting next to her, the lawyer looking not dissimilar to her.   There are contrasts and conflicts both within the legal system and between legal systems with many Australians unaware of major differences.  This would seem the appropriate time to share my personal experience with the Austrian legal system which finds its roots not in the British common law heritage but in the inquisitorial codified civil law system.

On a recent trip to Europe I was invited to accompany Professor Leinzinger (EPL), to a trial in which he was to give expert testimony as a distinguished professor of legal and forensic medicine in the University of Graz.  The court was in an Austrian village, in Styria, and the case dealt with an affray in which three defendants, a man and his girlfriend and another man were involved in a fight in a ‘pole dancing’ night club 
.  Accepting that my command of German is not ideal I could not follow the complete intricacies of the trial but I believe that I was sufficiently adept to understand the bulk of what happened and EPL assisted where problems arose.

THE FORMALITIES OF THE COURT

We drove to the court complex in a country village where we met a relatively young lady and a more senior lady.  Both were introduced to me as judges in the case.   It was explained that in Austria a judge is not selected or appointed to the bench but rather it is one of the vocational options chosen by law students in much the same way as Australian lawyers choose to act as barristers or solicitors.   The younger of the two judges recently had passed her examinations to become a judge and was now in what amounted to a type of apprenticeship 
.  The more senior of the judges was supervising her junior colleague to ensure that theory was adequately translated into practice 
.  In other words, the junior judge would preside over the case and the more senior judge was there as a mentor and advisor, rather than there being two judges in the case.  

Following the introductions, the judges, both of whom were in street clothes (no robes, wigs or badges of office) led us back to the car park and bade us follow their car, in our private vehicle, to where the case would be heard.   We travelled in procession to the discotheque where the melee took place.   The matter was not heard in a courtroom but rather around the bar where the assault occurred.   The discotheque was a dark and depressing environment with poles, presumably for exotic dancers, a well stocked bar with a large, curved counter, a small dance floor and booths around it.   There was definitely no pomp or ceremony attached to these court proceedings.

On arriving there was present a small group of people; the prosecuting lawyer
, a man with relatively long hair dressed in shirt, jeans and blazer; a lawyer representing one of the accused who was a middle aged lady and fairly non-descript; her client, a man presumably in his late twenties; a couple who seemed to be in their late teens or early twenties; two policemen and two or three others, presumably witnesses in the proceedings.

The two judges, the two lawyers plus EPL and I went into the discotheque to inspect the scene.  The remainder waited outside.   Accompanying the judges was another lady carrying a spiral-backed notebook and staying close to the junior judge.  It transpired that this lady was the equivalent of the court stenographer.  

The group walked through the discotheque, absorbed the somewhat shabby ambiance, sat in a booth deep in discussion for a few minutes, deciding where to conduct proceedings, and then chose to move to the counter of the bar.   This was to provide a writing desk (while standing) for the stenographer.   It was also the pivotal centre of the discotheque cum courtroom in which the case against the three defendants was to be heard.   I felt privileged to be allowed to observe the proceedings 
 and stayed well out of the inner circle of the protagonists.   The room was frightfully cold, it being late autumn in an area known for skiing.  

The female lawyer, defending the older of the two men, took up a bar stool at one end of the bar, as it was almost adjacent to the scene of the fracas.  The prosecution/state lawyer sat almost at the other end of the bar, also on one of the few available bar stools.  He appeared as divorced from the proceedings as was I, almost in the role of a foreign observer.  The judges remained standing throughout the proceedings although the senior judge stood just a little back to allow her junior colleague the right to conduct proceedings as she would wish.  The stenographer remained at the judge’s elbow, standing next to her and having her spiral backed notebook and pencil on the counter of the curved bar.

THE PROCEEDINGS

Each of the three defendants was questioned individually.   None took an oath and none was advised that there was any responsibility for them to tell the truth
.  Listening to the account from the older of the two men and then the account from the young couple, one would have difficulty assimilating the two versions of events.  It clearly sounded as if the two protagonists had been involved in quite different fights.  Both the man and the couple (the couple appeared to have agreed on what took place) gave conflicting accounts of the facts which strongly favoured the person giving the testimony.  

Throughout the taking of the evidence the judge would interrupt proceedings to ask questions, as is the situation within the inquisitorial process, and then to dictate her version, of what she understood to be the evidence, to the stenographer.   The judge would edit her interpretation rather than the stenographer taking down the court proceedings verbatim.  The judge would turn to the stenographer at the bar counter and dictate while the stenographer took the dictation in short hand.  I was close enough to both to observe the taking of the notes, which included formal phrases such as, “…The first defendant stated this or that about the second defendant…”, such that the stenographer appeared to be preparing the notes for the judgement that was to follow, rather than taking a transcript of actual testimony as it was delivered.

Following the testimony from the three defendants, a number of other witnesses were called.   These witnesses were not asked to take oaths or affirmations but were warned that false testimony carried considerable penalties.  The language used was relatively informal but each witness was asked if they understood that significant sanctions applied for perjury (no similar statements were made to the defendants) 
.

Two police officers gave evidence but neither appeared to contribute to the understanding of the case.  Perhaps the most important testimony from the police was the confirmation of the inebriated state of all those involved in the fight.  Neither policeman referred to notes taken, nor pocket book records, (as is so often the case in common law proceedings). Both police acknowledged lapses in their memory of events.   Similarly, other customers who were in the discotheque on the night of the incident, and called as witnesses, gave superficial accounts of what took place and sought refuge in excess alcohol at the time and hence poor recollection.   The brother of the younger man appeared to support his brother and girlfriend’s recollections of events but there appeared to be some collusion in the narrative.

The expert witness, EPL, was then asked to explain the injuries sustained by those involved and to accommodate the description of events in relationship to how these injuries could have occurred.   There was some discussion between EPL and the judge and he was then offered a standard, hand-held tape recorder dictating machine, as commonly used by doctors in clinical practice.   He dictated his evidence into the machine which was handed to the younger judge to allow subsequent transcription.

Throughout the proceedings there was very little in the way of cross-examination.   The two lawyers almost appeared as supernumaries in the proceedings.  The female lawyer, representing the older of the two male defendants, did seek clarification of a few points.  The state’s lawyer only raised questions once and was relatively passive throughout the proceedings.  Almost all the evidence was obtained by direct questioning of the witnesses by the judge.

The young couple were not represented by a lawyer and the impression was that no lawyer or legal aid was offered to them
.    The younger man did ask questions and was, at times, asked if he had any questions of the witnesses.  The girl seemed to adopt a subordinate passive role to the man and did not involve herself much beyond giving her own evidence to the judge.

DISCUSSION

The first issue to attract attention within this experience is the fact that judges in Austria elect to be judges.   To be a judge is a vocational decision taken by law students who then have to pass exams to be admitted to the judiciary.   This would ensure that judges are often younger, may be more in tune with society and less cloistered in an “ivory tower” as has been sometimes suggested in Australia.   There is an hierarchy of judicial appointments but it would follow that  common and  less significant  offences  would be the  domain  of  younger

 judges in lower courts.  As the severity of offences, and hence penalty, increases so would the experience and competence of the judge.   With the judiciary being appointed, as a consequence of vocational choice, it follows that there exists a vocational path of promotion based on competence and experience with less capacity for political influence, accepting that no professional appointment is totally without politics.  It remains to be said that our experience, with two lady judges, may itself have political connotations 
. 

With young law students electing to be judges there may be less judicial bias in favour of lawyers who have followed a specific career path, such as that of prosecution barristers who might be promoted to the judicial bench in preference to defending barrister.  There would be less opportunity to be influenced by the type of legal practice conducted prior to entering the judiciary.

The second factor to stand out was the lack of formality.  The capacity to conduct the court at the scene of the crime allows all involved to better understand the circumstances involved at that time.   With lack of formality, the defendants would be less intimidated by the experience and may be more willing to express themselves frankly.  Particularly within the context of the discotheque, it was my impression that the defendants were more at ease than were any of the other participants in the proceedings.

Perhaps the most interesting of the differences between the proceedings, and those more familiar to people in Australia, is the fact that defendants in a criminal matter are neither advised, nor necessarily expected, to tell the truth.   There is no sanction imposed upon a defendant who perjures himself or herself.  It is accepted that this will happen and thus it is the task of the judge to eke out the truth from the potential fabrications supplied.  The only reward for giving the truth or pleading guilt is to mitigate the final sentence.  Witnesses, other than defendants, do carry an onus to report truthfully but even this seemed questionable in the case which I witnessed.

Finally the lack of a verbatim transcription of the case, other than a dictated report by the expert witness, provided the final obvious difference between that with which I am familiar and that which occurred in Austria.   The fact that the judge dictated her interpretation of the evidence, during the proceedings, rather than a full transcript of testimony, was of interest and would appear to remove a fruitful source of grounds to appeal.  This reflects the significant disparity between the inquisitorial civil codified legal system and the adversarial common law legal system.  Similarly the use of dictating equipment, with its inherent flaws and occasional failures, was also foreign to me as someone who is more than an infrequent expert witness but whose testimony is submitted and often accepted on the basis of a written, proof-read and validated report which will then potentially be subject to vigorous analysis and cross examination.

CONCLUSION

I must reiterate that I felt very privileged to be allowed to be part of this experience which I found fascinating but quite different to any court proceedings I had hitherto encountered.    It was a jury-free case, akin to that of a magistrate’s court, conducted at the scene of the crime with minimal formality.  There were three defendants, two on one side and one on the other, whose cases were heard all at the same time despite conflicting evidence.

The above has delineated some of the differences which were encountered compared to those with which exponents of the common law are familiar.  Despite these differences the system seemed to work satisfactorily and justice appeared to have been served.  This clearly reflects the case that there are many different ways to achieve justice and perhaps it is time to examine some of these foreign practices as encapsulated in the European inquisitorial, rather than adversarial system, to see if any of them can be imported into Australia. 

To see the judiciary as a vocational option, rather than an elevation in response to a distinguished career, seems revolutionary in our system.  Similarly to accept, openly, that defendants bend the truth, seems far more pragmatic than insisting on the pretence of honesty while acknowledging same to be flawed.  I question the lack of an actual transcript of testimony because it automatically removes one of the checks and balances which may be important and which may enhance the service of justice devoid of personal reflection.  I fully endorse the concept of informality which may help to place the accused at ease while still allowing full and judicial taking of relevant evidence.

The conduct of the court at the scene of the crime facilitates a better understanding of what may, or may not, have occurred.   It leaves little to the imagination and is more realistic than are photographs.   This may not always be practicable but it proved effective in the matter described.

Finally the capacity to be part of practices, different to one’s own, allows one to expand the understanding of what is possible.   It may behove those engaged in law reform, to both experience, and possibly adopt, some of those practices.  It is not the case that all that is different is necessarily better but surely some of that which is different may offer an improvement and is worthy of consideration.  

The fact that such a different system functions effectively should alert us to review our own practices in a more critical fashion.

� Verhandlung des Bezirkgerichtes (=lowest court) an “Ort und Stelle” (court convened at the scene)





� Richteramtsanwarter (equivalent to an apprentice judge)





� Supervisor, instructor in the training of the Richteramtsanwarter


� Bezirksanwalt = non professional public prosecutor, has no tertiary qualifications but is well trained and instructed





� Normally official, anybody is allowed to follow a case in a similar fashion to the public gallery in Australian courts


� They were initially asked by the judge if they pleaded guilt or innocence, because a contrite admission (guilty plea) is the most important extenuating circumstance when sentencing a defendant. One has the right to defend oneself as one would like, therefore there is no obligation to say the truth the court has to discover it (sometimes with the help of an expert) in an inquisitorial rather than the adversarial system as exists within common law practice.


� Regulation of criminal procedure, § 150 – 172 hearing of the witnesses (appear on court, deposition, oath, obligation to give evidence, right of refusal to give evidence etc)








� The State does not offer legal representation to defendants in lower court proceedings and support in higher courts is means tested.





� Currently in Austria the court is perceived to prefer female candidates (espousing equal rights and gendership)
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