[image: image1.png]



NEWSLETTER

Volume 4, Number 2, 2010
AUSTRALASIAN COLLEGE OF LEGAL MEDICINE

PO Box 598

Northbridge  NSW  1560

PRESIDENTIAL REPORT

This is the second newsletter for 2010 and maintains our goal of producing quarterly newsletters to publicise the activities of the College, both within the College and to those for whom the College offers valuable resource.

On 18th June we held a very successful Expert Witness Training program in Noosa, Queensland, followed by a Practical Law Intensive.  It was gratifying to have the feedback, which proved that it was most enjoyable for both faculty and participants.  It was well attended and included two of our colleagues from across the Tasman, where we will hold the next Expert Witness Training program on 11th September this year.  We have been granted access to the Wellington High Court for the day and have a most impressive faculty.  We should reciprocate and have Aussies travelling to Wellington for the course.

It is so reassuring to have such great support from our Kiwi fellows, which bodes very well for the 2011 Annual Scientific Meeting to be held in New Zealand, thereby reinforcing our change in name to the Australasian College of Legal Medicine (ACLM). 

In May, I was privileged to represent both the World Association for Medical Law (WAML) and the ACLM at the 1st Asia Pacific Conference on Health Law, held in Manado, North Sulawesi in Indonesia.  Indonesian colleagues, including ACLM fellows, attended the meeting – as did representatives from China, Europe, India, Korea, Malaysia and a number from Australia – especially those interested in HIV/AIDS.  Border protection and transmissible diseases attracted special attention as did the growing enthusiasm for legal medicine, health law and bioethics – all of which are primary concerns for the ACLM.  A number of national and regional meetings are planned for the next twelve months.  It is my hope that the ACLM will play a growing role in our regional development within these conferences and for our chosen disciplines.  

I am greatly encouraged by the number of Australians who have advised me that they will be attending the World Congress on Medical Law in Zagreb in Croatia in August (8th – 12th).  It reflects well on the ACLM when we recognise the calibre of our constituents who will be in Zagreb.  Yet again our ranks will be expanded by our New Zealand colleagues who are attending.   I draw your attention to the fact that the WAML has two ACLM fellows on its executive, including myself as Secretary General and David Collins FACLM (Hon) from New Zealand as the Executive Vice President.  David has proven a great friend of the ACLM and will be on faculty in Wellington on 11th September.

Planning for our Annual Scientific Meeting (ASM) on 4th and 5th September is well underway.  We have a very impressive collection of speakers who will be examining the various aspects of ‘Legal Medicine at the End of the First Decade of the 21st Century’.  We are well advanced in negotiations to produce the proceedings as part of a book to act as a text in Legal Medicine.   The publishers expressed the wish to see the book expanded to include content from a broader range of countries than just Australasia.  Thus far we have had acceptance from authors in Canada, China, Europe, India, Indonesia, Israel, Korea, Malaysia, New Zealand, South America and the United States, to name but a few.  It will be a major undertaking but very exciting and will allow the realisation of one of our objectives that was put in place at the time I became President of the ACLM.  I thank all of you who are contributing toward the success of this enterprise and should there be any of you who are not yet committed, but who would like to contribute, please feel free to make contact and advise of your special area of interest.  

From the above you will appreciate that the ACLM has been far from idle and there are many plans and projects that remain ‘a work in progress’.  As they firm into reality they will be identified in future issues of the newsletter - suffice it to say, we live in exciting times.  I am greatly indebted to those of you who have worked so hard behind the scenes, especially Erwin Loh, who has been a champion of WAML projects in Victoria.   

Thinking of Victoria, those of you who have been in the College since its inception, I want to encourage as many of you as is possible to attend the ASM because the dinner on 4th September will include a special feature.   Maurice Wallin, our Founding President and true force behind the creation of the ACLM, will be acknowledged as the first recipient of the Presidential Medal, the Noel McCleave medal, named after one of Maurice’s co-founding forces, who recently passed away.  I could not think of anyone more deserving of this award than is Maurice.   Without his enthusiasm, energy and commitment, we would not have an ACLM.  He made the impossible, possible.  I would like to pre-empt the award by encouraging as many of you to come to the dinner, at the Four Points Sheraton Hotel in Darling Harbour, Sydney, on 4th September, as is humanly possible.  Maurice has earned our deepest respect, culminating in this award, the highest recognition the College can bestow.

I will conclude this Presidential report on this high note and also encourage all of you to follow Maurice’s example and for each of you to give as much to the College as has Maurice.

Roy G. Beran

ACLM


SUPERVISED NEGLECT IN PERIODONTICS

A Valued Patient Makes a Serious Complaint 

By Dr John Wilkinson AO, Senior Dental Adviser, ADANSW and 

Dr Bill O’Reilly, Chair of the Professional Indemnity Committee, ADANSW 

Summary 

The following issues in legal dentistry relate to a claim that the dentist:

· Failed to examine the plaintiff’s teeth, gums and jaws at proper intervals so as to ensure the appropriate treatment was given to the plaintiff to arrest the progress of the said periodontal disease;

· Failed to refer the plaintiff to a periodontist for specialist treatment. 

These claims do not occur as frequently as claims regarding other well-known dental procedures, but when they are made, it can cause significant distress to both the patient and dentist. This is because of the type of patient making the allegations, as well as the type of dentist usually involved. It also usually results in an extremely costly settlement. 

Negligence claims regarding most dental procedures usually occur after a discrete course of treatment has been completed, which in some cases may even consist of only one treatment appointment. An allegation regarding negligent periodontal treatment is usually made only after the patient and the dentist have had a long professional relationship in which the patient has full faith and trust in the dentist’s clinical judgement and skills. The relationship is often such that the patient non-critically accepts the dentist’s judgement. 

In the majority of these claims the patient has conscientiously attended on a regular basis, often responding to six-monthly recalls and the professional relationship is very positive. The patient is obsessively aware of the need for oral health, carries out comprehensive and regular tooth brushing and feels confident that with the quality of professional clinical skills of the dentist, a lifetime of excellent oral health lies ahead.
The dentist often is a highly respected professional within the community who has been practising for ten years or longer and who has endeavoured to provide a quality level of clinical treatment to all patients. The dentist is usually highly motivated to encourage and motivate all patients to achieve a lifetime of excellent oral health through regular maintenance. 

The crisis occurs when one of two events occur. The patient moves house and seeks treatment from a new dentist who carries out a comprehensive examination and advises the patient that they have extensive periodontal disease which will require specialist intervention and even extraction of some teeth. Otherwise it may be that the patient unexpectedly develops loose teeth, or spaces appear between the anterior teeth, and consequently they return to their regular dentist, only to be told of the surprising developments and what treatment is necessary to rectify the deteriorating condition. Consequently the professional relationship is destroyed and the patient who has invested so much trust in the relationship is thoroughly disillusioned and angry, In almost every case, the patient had received regular removal of plaque or calculus (scale and clean), together with oral hygiene instruction (OHI). This, of itself, is of no use when defending a case where the patient, over a long period, has progressed to the end-stage periodontitis and has never been advised of the situation. 

Moreover, as these patients have usually developed a commitment to long term oral health, any claims made for future treatment usually include, not only the cost of treatment to rectify the immediate condition, but also a demand for future dental and medical costs that will be incurred over a lifetime of maintenance treatment. The claim for costs includes future surgical fees and fees for future implant prostheses to replace teeth that have been undermined by the periodontal disease. These are often very large claims and reflect the disillusionment and anger of the patient. 

Periodontal Disease 

Some factors demand additional consideration: 

· Any patient who neglects to carry out reasonable oral hygiene practices could develop some degree of gingival infection. 

· Only about 10% of patients are prone to progressive periodontitis. 

· Often periodontitis cannot be diagnosed visually and may be asymptomatic. Diagnosis, usually requires appropriate radiographs and special periodontal probing with a calibrated probe. 

· With progressive periodontitis it can be difficult to make the patient aware of the presence of the disease and its serious consequences. In these situations the dentist may be ‘lulled’ into a comfort zone, and later find it difficult to confront and manage clinical issues until the situation is irreversible. 

· Periodontal disease is a slow and insidious disease, often commencing in the young adult. Moreover it may take many decades to reach the end-state periodontitis. 

· The disease can remain static for long periods of time and then progress rapidly with bursts of activity. 

· Diagnosis and treatment of periodontal disease is a continuum rather than a series of discrete treatment entities as is the case in restorative or endodontic treatment. The satisfaction of a job well done is not so easily achieved with periodontal treatment. 

· Neglected caries may cause the loss of one tooth. Neglected periodontitis can totally devastate the entire dentition. 

· Treatment of periodontal disease requires a high level of cooperation from the patient. This is in contrast to most other dental procedures which rely almost exclusively on the skills of the dentist, and the patient remains a consenting, but passive, participant. 

· The patient is usually a highly motivated dental patient with expectations that, with quality dental treatment, they will experience a continuing state of excellent dental health. These patients consequently react more vigorously when advised of a longstanding undiagnosed condition, which will completely destroy their dentition, and their high expectations. How can periodontal disasters be avoided? 

It is recommended that a Comprehensive Oral Examination (011) [COE} be immediately carried out for all new patients who seek on-going treatment. This will avoid the possibility of the dentist being accused, at some later time, of failing to diagnose and treat a periodontal condition, which was present when the patient first attended. It is also recommended that a COE (011) should be considered for all long-term patients annually. Obviously taking regular, diagnostically-sound 24 x-rays, whether bitewings or OPG, must also be considered. By doing this there will be a full contemporaneous record of the periodontal status of all patients of the practice, as well as the status of the hard tissues. 

A COE (011) should include the following: 

· Comprehensive charting of all teeth. 

· Vitality and mobility of teeth. 

· Full periodontal assessment including a full mouth probing of pocket depth, mobility of teeth and possibly plaque and bleeding indices. 

· Possibly, a regular recording of CPITN for all patients. 
· Record all soft tissue pathology in the patient’s written record. Where probing has disclosed pockets of a depth that need constant surveillance, the patient should be advised immediately and the fact recorded in the records


PERCEPTION OF THE COLLEGE BY A MEMBER

I have been asked to explore how the "wider medical community" perceives the Australasian College of Legal Medicine (ACLM).  As an AMA Victoria Board member, and in my day job as a medical administrator, I get to speak to medical colleagues from a wide variety of backgrounds who represent different specialty colleges.  Uniformly, doctors, with whom I have spoken, have not been aware of the existence of the ACLM.  The only doctors whom I have met who know about the ACLM are the doctors who already have qualifications, or an interest, in legal medicine, and have proactively sought out the College for their own purposes, resulting in communication with me.  This brings up the obvious question – is there a problem with the profile of the ACLM within the medical fraternity?  Does the College need to put more effort into marketing and public relations?  Or is the problem really a perception that the College is irrelevant and offers no real benefits to doctors?  In other words, is it possible to hypothesise that the ACLM would be well-known and well regarded by doctors if it added real value to the medical community?  Of course, these are merely my own thoughts and postulations, and not evidence-based in any way.

My own specialty Fellowship is with the Royal Australasian College of Medical Administrators (RACMA), and RACMA suffers from a similar lack of profile – not many medical students or junior doctors know about RACMA or its training program.  This is not surprising, as not many people study medicine to end up as a manager.  Similarly, you wouldn’t expect people to slog through medical school to end up as a lawyer (although that was exactly what I did).  Having said this, although RACMA does have a low profile when compared to the Royal Australasian College of Surgeons or the Royal Australasian College of Physicians, a lot of the older doctors do know about its existence and understand its purpose and value to the wider medical community.  One reason is because medical administration is recognised by the AMC and the Medical Board of Australia as a medical specialty and this recognition translates to improved remuneration in all Australian jurisdictions through State-based awards.  As such, for doctors contemplating a career, RACMA is a viable option, as Fellowship offers monetary value.  The ACLM does not offer any direct financial benefits to doctors as such, except for forensic physicians in Queensland, through the hard work of Fellows of the College in that State, who receive a higher salary through Fellowship.  It is interesting to note that the Fellows of the Australasian College of Sports Physicians (ACSP) were able to negotiate access to increased Medicare benefits a few years before the ACSP itself obtained formal AMC specialist recognition late last year.  State-based recognition of increased remuneration will most likely improve the profile of the College, and there may not even be a need for AMC recognition in the end.
 ACLM offers plenty of intangible benefits, including the opportunity to meet and network with like-minded professionals from different disciplines which allows for the cross-pollination of ideas, in a collegiate environment, through scientific meetings and the like.  The difference between the ACLM and other Colleges is that the ACLM self-selects its members who usually already have legal medicine interests and qualifications, and have either actively sought membership or have found out about the ACLM in another way, whereas other Colleges are more like providers of educational programs, which junior doctors turn to in order to specialise in a particular area in a prospective manner following a formal training curriculum.  Obviously the ACLM is endeavouring to grow into a similar organization but it is not yet currently there, in terms of its function or profile.  

Work is currently being undertaken to explore the possibility of the ACLM Fellowship being recognised by the legal profession (as opposed to the medical community) as a formal qualification, specifically in relation to being an medical expert witness.  Again, due to the nature of the decentralisation of the legal societies, this is currently a State-based activity, and the President and I (as Vice President, Administrative) are working hard to add value to the College Fellowship.  In the meantime, even if your colleagues may respond with a blank stare when asked about the College, share the benefits, both tangible and otherwise, of College involvement with your medical colleagues.  In the end, this College is what we all make of it.
Erwin Loh

ACLM
FORENSIC EXAMINATION – SEXUAL ASSAULT

In 1978, the NSW Department of Health set up 8 Help Centres, which provided counselling for victims of sexual assault. At that time any doctor who happened to be around, sometimes in Emergency Departments and sometimes Obstetric and Gynaecology trainees, were designated to perform forensic examinations if required.  No training was deemed necessary for these doctors.

It was not until 1988 that the Department of Health recognised the need to provide training in the performance of forensic examinations for doctors conducting them in this field. It is very pleasing to be one of the several doctors working in this field who are members of the ACLM and who have received qualifications in forensic medicine.  We have all been involved with improvements in the design of the forensic protocol over the years.  It is clear from the examples below that such training is essential for any doctors working in this field.  It is also important for us to have input into both documentation and training.

I thought it would be interesting to review some examples of the histories of sexual assault taken in the 10 years between 1978 and 1988 from records held in the Sexual Assault Service at the Royal North Shore Hospital.

The following few examples have been taken from the page in the protocol designated for recording the history of the assault.  In each occasion these are the only words written on this page in the section labelled History of Assault.  The dates were not recorded on this page but the year was sometimes recorded when asking about the date of the LMP.  

1978
Alleged attempted rape


Alleged virgin

1980 Alleged multiple anal and vaginal intercourse with 3 men

1981 Alleged carnal knowledge

No date
Alleged rape with vaginal intercourse

No date
(from examination page, not from history page)

Not virginal

I can only imagine the difficulties the doctors quoted above must have had if they were subsequently required to give evidence in court and their subsequent reluctance to perform forensic assessments.

Dr. Jean Edwards

Co-ordinator

Sexual Assault Medical Service

Royal North Shore Hospital
ACLM MEMBERSHIP CATEGORIES-REQUIREMENTS
Associate Membership Status:

· A medical or dental practitioner.

· Registered with appropriate Australian State or Territory licensing board or equivalent.

· Undertake appropriate training in Legal Medicine.

Membership Status:

· Appropriate post graduate qualifications (see handbook)

· Complete a minimum of three years clinical practice subsequent to gaining of full medical or dental registration.

· Complete an internal College training course in Basic Law and Expert Witness.

· Once accepted, a Member is entitled to use the post-nominal of MACLM or MFDACLM - (Faculty of Dentistry of the ACLM - see below).

Fellowship Status:

· Completed at least six years clinical practice after full registration.

· Complete an approved external qualification equivalent to a Bachelor of Laws or Master degree in Legal Medicine or Health and Medical Law or Forensic Medicine.

· Candidates with a Master degree in Health and Medical Law or equivalent, must complete an ACLM Basic Law Intensive and Expert Witness training program.

· Candidates may be required to pass an examination conducted by the College, depending on their external qualifications.

· Candidates who hold the ACLM sponsored Master degree in Legal Medicine will not require extra training.

· Once accepted, a Fellow is entitled to use the post-nominal FACLM or FFDACLM.

Affiliate Status:

· Category open to approved graduate health professionals who have formal legal training and are not registered medical or dental practitioners.

· Registered legal practitioners.

· A non-voting category without post-nominal.

Honorary Member:

· Persons who have provided exemplary service to the College.

· Elected by the Board of the College.

· Once elected, an Honorary Fellow is entitled to use the post-nominal FACLM (Hon).

Faculty of Dentistry:

· The College incorporates a Faculty of Dentistry with identical requirements to those of doctors.

· Two board positions on the College Council are reserved for members of the Faculty of Dentistry.

CONFERENCES & TRAINING COURSES

2010
Annual Scientific Meeting
Sydney

Sydney University Medical Foundation Building

Camperdown
Saturday 4th – Sunday 5th September
Expert Witness
Wellington, New Zealand
Saturday 11th September
The views expressed in this newsletter are those of the authors of the articles and do not necessarily reflect the official views or opinions of the College.
STOP PRESS
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STOP PRESS


While we have received sufficient responses to the questionnaire to prepare a report, the shortfall still suggests that the responses obtained are not fully representative of a collective view of College constituents. If you have not responded to the survey please do so urgently.








