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PRESIDENTIAL REPORT

The last three months have been very exciting, culminating in the Annual Scientific Meeting (ASM) in Queenstown, New Zealand.  Let me start by thanking our New Zealand colleagues for organising a fabulous meeting.  I fear Brendon Gray aged by a few years in just a few days but let me reassure everyone, the content and running of the meeting was flawless and I haven’t heard a single complaint.  Even being snowed in, causing most of us to stay a few extra days in Queenstown was wonderful.  I started reading my first novel since Christmas, and what a joy to have an enforced break from my hectic schedule.   

I owe the organisers a great vote of gratitude as I have secured at least half a dozen new chapters for our “Handbook of Legal and Forensic Medicine”, as a consequence of the superb presentations at the meeting.  The range, scope and calibre of the presentations were such that no-one could be other than impressed.

On the Friday before the ASM we had another very successful Expert Witness Training Program.  It was fully subscribed, mainly with New Zealand colleagues, and was a real pleasure for me.  The candidates ranged from quite junior colleagues to very senior clinicians, some even dual qualified in medicine and law.  With a faculty, which included David Collins and Bruce Corkill, it was clear to see that no-one was going to leave that course without having learnt a great deal.  Adding her Honour, Justice Lowell Goddard, capped off an educative experience that everyone who attended fully appreciated.

Also in Queenstown we had the Annual General Meeting (AGM) at which the suggested changes to the Memorandum and Articles of Association were accepted, with some minor modifications.  This sees the addition of a new category of membership, namely Honorary Life Fellowship, open to people within the College who have made exceptional contributions over a long period.  It would have been inappropriate to nominate anyone for this new category of membership, as it would have pre-empted the will of the electorate, but now that this category of membership has been approved I would like to foreshadow my nomination of Maurice Wallin to be the first Honorary Life Fellow of the College.

Since the foundation of the College the current Council is the first without Maurice Wallin as one of the Councillors.  He chose not to renominate, stating health reasons for his decision.  I feel that the College owes Maurice a true statement of recognition.  He, together with Noel McCleave and Maura Magill, were the founders of the College.  Maurice was the first, and to date, the only recipient of the Noel McCleave College Medal in recognition of his great contribution to the College.  I am advised that he has left Melbourne, to move back to his roots in Ballarat, and I wish him, Margaret and their extended family every happiness and success in whatever they choose to do into the future.  Without the efforts of Maurice Wallin we would not have an ACLM and I know I speak for all of us when I wish him and his loved ones all the very best.  I do hope that we continue to see Maurice and Margaret at many future College activities.

I will also herald that I believe this period of change should not stop with Maurice Wallin stepping down from the Council. I have been the President of the College for a decade and I believe that is long enough for anyone, some would say too long.  I accepted renomination to be elected to Council because I, rightly or wrongly, still believe I have a great deal to offer.  I also sincerely believe the time has come to pass the baton onto someone else to shape the future of the College.  The idea of “fresh blood”, or more correctly “fresh ideas” is an important ingredient into the successful future of any organisation.  In the same way Maurice Wallin stayed on Council for a decade, after he stepped down from the Presidency, I plan to stay around until my successor taps me on the shoulder and suggests the College no longer needs me on Council.  I do not plan to hang around for another decade and plan to move aside to make room for younger colleagues.  Having said that, in my last Presidential Report I indicated that many of the initiatives to which I contributed, have remained a work in progress.  I would love to see these reach fruition and hope that I will be allowed to be part of their evolution into realisation.  I make this promise to the College that as long as I feel I have something to offer I will try to assist.  Likewise when I feel I have little more to offer I will step aside completely.

After a decade at the helm there are too many people to identify and name individually.  One who cannot be ignored is my best friend, my mate and partner.  Maureen has spent more than a decade behind the scenes in the College.  She has been my strength and also my most ardent critic.  Were I not precluded by concepts of nepotism, I would have long wished to nominate her for Honorary Fellowship for her real contributions to the College.  I know she would have chastised me for such nomination and more probably than not, would have refused the honour because that is the type of person she is!  Nevertheless, I personally, and the College in general, owe her a vote of thanks and I use this forum to publicly thank her on everyone’s behalf.   

Another vote of thanks goes to Robert Bishop, who has been our administrative officer over the last decade.  I would be dishonest if I suggested that working with Robert was always smooth and harmonious but were it not for Robert I could not have achieved for the College the success I have realised over the last decade.  Robert was our first paid official and, without doubt, I can say that his heart was always in the right place.  He wanted the same objectives for the College that I wanted.  Together we have presided over many positives for the College and much of the credit must go to Robert because I just did not have the time to do it all.  Were it not for Robert Bishop we would not be where we are today and I thank him, and his devoted wife, Jane, for all their contributions to the College.

Over the years I have worked with a very impressive group of people.  I have been blessed with a fabulous group of Honorary Fellows, many of whom contributed to the success in New Zealand.  I have worked with a wonderful group of Councillors over the years.  I have met the most inspiring individuals over the years.  I have been given the honour to be your President for a decade, to collaborate with the World Association for Medical Law, to join the team at Griffith University in Queensland, and just too many experiences to fully list.

Let me conclude by thanking each of you for your vote of confidence for the last decade.  I have been told it is a wise man who knows when ‘enough is enough’ and, while no-one would accuse me of being particularly wise, I do believe my time has come.  The College is in a healthy state.  Last year we made a reasonable financial profit and the future looks exceedingly bright.   

I thank all of you for the support you have shown and wish my successor as much fun and satisfaction as I have experienced over the last years.

I finish with my usual mantra – this is your College and its success is in your hands.  Please give my successor as much support as you gave me.  Make the College all that it deserves to be – your College, a proud College, a champion of knowledge and education and a vehicle for progress.

Roy G. Beran

ACLM
CONFLICTING LOYALTIES

A decision of the New Zealand Human Rights Tribunal has highlighted the inevitable tensions in Medical Practice between competing priorities.

To give Australian readers some background, the Privacy Commissioner’s Office is an independent Crown entity set up to administer the Privacy Act 1993.  The Act sets out 12 privacy principles that guide how personal information can be collected, used, stored and disclosed.  Key roles of the Privacy Commissioner include investigating complaints about breaches of privacy, and developing codes of practices for specific sectors.  The Health Information Privacy Code 1994 (HIPC) takes the place of the Privacy Act’s information principles, and deals with how information is collected, used, held and disclosed by health agencies.

Cases investigated by the Privacy Commissioner can be referred to the Director of Human Rights Proceedings and prosecuted in the Human Rights Review Tribunal (HRRT), a statutory body that deals with cases brought under the Human Rights Act 1993, the Privacy Act 1993, and the Health and Disability Commissioner Act 1994.

The maximum fine in the HRRT under the Privacy Act is $200,000.  In an environment where the operation of the Accident Compensation Legislation ensures that there are virtually no civil claims for personal injury, damages awarded in the HRRT can potentially be the most significant direct financial penalty that a Doctor can face.  Handling health information and ensuring compliance with the principles of the HIPC and Privacy Act frequently challenges practitioners in New Zealand and is the single most common reason to seek advice from medical defence organisations.

In The Director of Human Rights Proceedings v QD [2010] NZHRTT3 (18 February 2010), proceedings had been brought under the Privacy Act on behalf of a woman whose General Practitioner had refused to release her health information on request. 
The complainant, her then husband [A], and two children were all patients of the General Practitioner.  The couple separated in 2004, and [A] approached the General Practitioner with his concerns about the complainant’s ability to care for their children.  [A] gave the General Practitioner a bundle of documents which he said supported his concerns and requested that the General Practitioner hold them in confidence and in particular not disclose them to the complainant without his permission. The General Practitioner agreed and later in evidence noted “It was entirely appropriate to receive the documents and give [A] the assurance that he had wanted in order to retain ongoing confidence and rapport with him.  These are essential qualities in a doctor/patient relationship…”  Amongst other things the documents included handwritten notes from the complainant’s diary, reports from fertility specialists about the complainant’s health, and correspondence between the complainant and her insurer about her chronic fatigue. 
By chance two months later the complainant discovered that the General Practitioner was holding this information but was refused access to it on the basis that the General Practitioner believed this to be ‘confidential’ or ‘privileged’ information given in the context of his Doctor-Patient relationship with [A].  The complainant was undeterred and told the General Practitioner that she should have access to the information under the Privacy Act.  The General Practitioner was unmoved and abruptly terminated the conversation.  The complainant then sought legal advice and returned several months later with a letter from her lawyer which she showed to the General Practitioner along with the specific provisions in the Privacy Act that applied. Again she was refused access, with the General Practitioner advising her that there were ‘a lot of laws’ around before the Privacy Act which related to Doctors; the Privacy Act did not change those laws.  He again said the information was privileged but didn’t explain why.  The complainant subsequently approached the Office of the Privacy Commissioner.

The General Practitioner was no stranger to the Privacy Act.  He had been a member of a Privacy Committee for a relevant professional organisation for a long period of time, and had written discussion documents and policy statements in relation to the Privacy Act for members of the Medical Profession.  There is no doubt that he was caught in a bind between two competing interests; protecting his Doctor-patient relationship with [A], and meeting his obligations to meet requests for access to information under the Privacy Act.  Under the Act there are only certain circumstances where such a request can be refused.  As the Tribunal noted; “It is unwise for a medical practitioner to conduct his or her practice on an assumption that doctor/patient confidentiality somehow justifies conduct that would otherwise be in breach of the Privacy Act 1993.”

The right to confidentiality of personal information is not absolute.  Here the problem arose from the moment the General Practitioner agreed to accept personal information about the complainant from [A] on a promise of confidentiality that he was not in a secure position to give.  As the Tribunal noted, the General Practitioner could have managed these competing interests by saying to [A] “If you give me these papers about the complainant and she asks me to disclose them to her under the Privacy Act, I may have to do so.  I cannot guarantee the confidentiality you are asking for.  It might be better if you did not leave these papers with me for that reason.”

There is always danger in ‘not knowing what you don’t know’.  The General Practitioner in this case had arguably a greater knowledge of the application of the Privacy Act than many of his medical colleagues would.  However when confronted by the complainant requesting access to her information under the Privacy Act, he did not feel it necessary to double check his position with his Medico Legal Advisors.  As the Tribunal noted, it did not appear to occur to him at any time prior to the Tribunal hearing that perhaps in the circumstances his rather vague appeal to doctor/patient confidentiality might not be sufficient to overcome the application of the Privacy Act.

The essential message from this decision is that “[n]o matter how firmly held or sincerely believed, an assumption that doctor/patient confidentiality ought somehow to prevail over the Privacy Act is a recipe for trouble.”  Here the Tribunal found the complainant had suffered significant loss of dignity, injury to feelings and humiliation.  A sum of $7,500 was awarded in damages.  On appeal to the High Court these damages were reduced to $5,000.

Andrew Stacey

ACLM

ANNUAL SCIENTIFIC MEETING, QUEENSTOWN 2011

A very well attended Annual Scientific Meeting of the College was held in the spectacular setting of Queenstown on the 13th and 14th August.  As the meeting coincided with the largest snowfall in New Zealand for several decades the town and mountains were atmospherically covered in deep snow and allowed for a truly spectacular winter event.
The programme for the meeting covered the breadth and depth of developments in legal and forensic medicine in Australia, New Zealand and other common law jurisdictions, with a number of invited speakers from both sides of the Tasman giving up their time to deliver papers.  Medical response to civil emergencies was sadly topical for the conference, though developments in expert evidence and the conduct of experts; investigations of suspicious or healthcare-related deaths and the challenges of regulating professionals and new technologies are always current.
The Expert Witness course held at the same venue immediately preceding the conference went very well and Solicitor General David Collins, QC and Bruce Corkill, QC, stayed on until Saturday to present papers to the conference.  The formalities of welcoming new Fellows at the conference dinner was capped by a moving account by the honourable Justice Lowell Goddard of her work with the United Nations team which recently inspected prisons in Ukraine.  When the restaurant staff stop en masse to join the delegates in listening to a speaker at an academic event you know the speaker has hit the mark.
A successful conference led to an extended stay in the South Island for a number of delegates as the snow kept falling causing transport problems.  Despite the frustrations of missed meetings and unplanned time away from loved ones, with the best snow in Queenstown in years there were worse places to have to spend an extra few days. 

Alan Doris

ACLM

FUTURE OF FORENSIC PATHOLOGY

Like all facets of medicine, forensic pathology has been transformed by advances in technology.  Whilst these changes have occurred across many different areas of forensic pathology such as DNA and molecular biology, immunohistochemistry, toxicological analysis, the one that has dramatically changed the face of forensic pathology is imaging modalities. 
 Most forensic pathology facilities in Australia and New Zealand in past times, had some sort of access to imaging facilities.  This may have been in the form of a dedicated (often antiquated) X-ray machine, where mortuary technicians assumed the role of radiographer and basic X-ray films were produced.  A whole range of occupational health and safety issues may have arisen with the often minimal training and sparse experience of these technicians using the X-ray machines.  Some facilities, particularly those sharing hospital resources, had access to the parent hospital radiology department.  This meant that a plain film of a deceased person could be obtained if necessary but was not a routine procedure.  It was often difficult to arrange a post-mortem X-ray in a busy hospital radiology department, involving transportation of bodies after hours, generally when no living patients were seated in the radiology waiting room.
The images produced in these times usually had limitations also.  For example, in order to image fluid levels and gas collections, an upright stance of the deceased was preferable however, this was not an easy feat to achieve.  Processing the films in forensic facilities using old machines and chemicals also caused problems, and there was very little in the way of quality control over the image produced.
All this is changing now, with the increasing use of CT scanners, often dedicated to forensic pathology facilities, staffed and maintained by appropriately trained personnel.  How does this affect the practice of forensic pathology?  Well, a major effect is the justification of the autopsy as the principle procedure in a medico-legal death investigation.  Relatives of the deceased and coroners may ask “why does this deceased person need an autopsy when we can see all the internal organs and tissues on the CT scan?”  Is the forensic pathologist going to become obsolete?  The answer lies in the fact that the imaging procedures are just that, ie images.  They may be very informative and helpful in identifying pathological processes which may in turn, indicate a possible cause of death, but the autopsy carried out by the forensic pathologist  reveals the real thing, ie actual organs and tissues.  Imaging may be subject to interpretation.  Some structures may not be shown well or obscured by overlying tissues and there may be considerable artefact present.  These problems notwithstanding, imaging modalities are a valuable adjunct to the forensic autopsy.  The pathologist is greatly assisted by viewing the relevant images prior to conducting an autopsy as the course of the procedure may be planned and special attention paid to particular areas of interest.  Simple things like the location of bullets and other metallic fragments can be seen, injury tracks identified and of course, the images may provide a permanent record, potentially able to be produced in court if necessary.
As more forensic institutions become reliant on imaging modalities, the training of forensic pathologists may change to incorporate the interpretation of CT and MR images in the post-mortem setting.  Forensic facilities with existing CT scanners may require upgrades, large image storage and retrieval facilities will be necessary and MR scans may complement or replace CT scans.
This is possibly the future of forensic pathology, with the autopsy becoming just one facet, albeit an important one, of the medico-legal death investigation and the role of post-mortem imaging assuming a prominent role.

Shelley Robertson.
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ACLM MEMBERSHIP CATEGORIES-REQUIREMENTS
Affiliate Status:

· Category open to approved graduate health professionals who have formal legal training and are not registered medical or dental practitioners.

· Registered legal practitioners.

· A non-voting category without post-nominal.

Associate Membership Status:

· A medical or dental practitioner.

· Registered with appropriate Australian State or Territory licensing board or equivalent.

· Undertake appropriate training in Legal Medicine.

Membership Status:

· Appropriate post graduate qualifications (see handbook)

· Complete a minimum of three years clinical practice subsequent to gaining of full medical or dental registration.

· Complete an internal College training course in Basic Law and Expert Witness.

· Once accepted, a Member is entitled to use the post-nominal of MACLM or MFDACLM - (Faculty of Dentistry of the ACLM - see below).

Fellowship Status:

· Completed at least six years clinical practice after full registration.

· Complete an approved external qualification equivalent to a Bachelor of Laws or Master degree in Legal Medicine or Health and Medical Law or Forensic Medicine.

· Candidates with a Master degree in Health and Medical Law or equivalent, must complete an ACLM Basic Law Intensive and Expert Witness training program.

· Candidates may be required to pass an examination conducted by the College, depending on their external qualifications.

· Candidates who hold the ACLM sponsored Master degree in Legal Medicine will not require extra training.

· Once accepted, a Fellow is entitled to use the post-nominal FACLM or FFDACLM.

Honorary Member:

· Persons who have provided exemplary service to the College.

· Elected by the Board of the College.

· Once elected, an Honorary Fellow is entitled to use the post-nominal FACLM (Hon).

Faculty of Dentistry:

· The College incorporates a Faculty of Dentistry with identical requirements to those of doctors.

· One board position on the College Council is reserved for members of the Faculty of Dentistry.
Student Membership:

· Category open to Registered medical students with an ACLM approved university.

· Undertaking a qualification relevant to the field of legal or forensic medicine.

· A non-voting category without post-nominal.

· No subscription fees.

Retired Member:

· Who has been a financial member of the College and is now retiring.

· Post-nominal's may still be used.

· Pay a reduced subscription fee as approved by College Council.
CONFERENCES & TRAINING COURSES

2011
Expert Witness

Adelaide University Law School 17th & 18th November 2011
The views expressed in this newsletter are those of the authors of the articles and do not necessarily reflect the official views or opinions of the College.


















