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Abstract 1
Trends in National Dental Defence Issues

In 1997 the NSW Branch of the Australian Dental Association recognised the potential problems associated with the under reserving by some mutual defence organisations.

In 1998 the NSW Branch offered claims made insurance contracts to its members.  Trends in claims experience, external drivers in dental litigation, areas of litigation and claims management over the past seven years are discussed.

Associate Professor Bill O’Reilly

Abstract 2

Video Surveillance

It has been not an uncommon practice for Insurance Companies to employ Private Investigators to investigate the public behaviour of patients allegedly injured at work and carrying disabilities.

This practice does provide Real Evidence for Insurance Assessors and Practitioners involved in impairment assessment.

The evidence produced includes both the video tape and the documented report of the surveillance.  This forms The Document which is produced for the Trier-of-Fact (Arbitrator) to adduce the evidence.

Under Work Cover the Matter may be referred to an AMS (Approved Medical Specialist) and is open to interpretation by both The Medical Expert for both the Insurer and the Claimant.

The role of The Expert Medical Practitioner is to interpret this Evidence so that the Trier-of-Fact can weigh the evidence and determine its Relevance.

If it is deemed relevant and has Probative value and is not Prejudicial but may be admitted as evidence to be brought forward to the Tribunal with copies to both Appellant and Respondent.

The Document, Video Tape plus the surveillance report must be reasonably clear.  The video tape should be of sufficient quality to identify the parties concerned and allow reproduction.  Copies of the video tapes are admissible provided the original is retained in a secure place.  The surveillance report which is an essential component of the document, should be a legible chronicle of the events, coinciding with the times marked on the video tape.  The report should also reflect what is observed on the video tape and not contain observer error.

Video surveillance is generally permitted in public places but not from within a patient’s private domain such as his home or a facility such as a change room.  The areas of public domain in a work place can be viewed externally and public areas such as airport concourses and shopping centres are considered reasonable for surveillance purposes.  Privacy concerns would not preclude the use of video surveillance of recreational pursuits.

However, as a matter of Procedural Fairness the claimant should be made aware of the existence of the video tape and his or hers legal representative can request copies of both the tape and the surveillance report.

This paper looks that the Medico-Legal and ethical issues regarding video surveillance and safe guards under the Privacy Provisions.

Abstract 3

Melchoir v Cattanach and Anor (2001) QCA 26th June 2001

This case was centered on a claim by Mrs Melchoir for damages relating to an unwanted pregnancy and wrongful birth, as well as a claim by Mr Melchoir for loss of consortium as the result of his wife’s pregnancy and childbirth.  A third claim which became the subject of a subsequent appeal to the High court by the Melchoirs was for expenses in raising and maintaining their son Jordan.  Previously for these claims the trial judge had awarded over one hundred thousand dollars for the first and third claims with an award of three thousand dollars for Mr Melchoir.  Doctor Cattanach and The State of Queensland appealed to The Queensland Court of Appeal that the third claims should be disallowed in that the loss of raising a normal healthy boy be disallowed.  The Queensland Court of Appeal dismissed this third claim by a three two majority and was subject to a further appeal in The High Court of Australia in 2003.

In the High Court case the question was that Mrs Melchoir had an unwanted but healthy son as the result of a failed tubal ligation and the High Court had to decide on its award of damages in that, was there a requirement for Dr Cattanach and the State to bear the cost of raising their normal newborn son.  The High Court decided by a four to three judgement that compensation was payable for the upbringing of their healthy child Jordan until the age of eighteen years, and this represented a change in judicial development allowing damages to be recovered to include the financial costs of rearing the child.

This case raises a number of medico-legal ethical, moral and indemnity problems and resulted in legislative change in Queensland where the Civil Liability Act 2003 was amended to prevent the Court from awarding damages for the costs ordinarily associated with the rearing and maintaining a healthy child.

This paper examines the various medico-legal issues involved and invites discussion on indemnity and the moral and ethical issues raised.

Abstract 4

Sexual Assault and Sport

Is a presentation that has been developed by Dr Angela Williams and Patrick Tidmarsh in conjunction with the Statewide Steering Committee to Reduce Sexual Assault, which was established by the Chief Commissioner of Police in Victoria, Christine Nixon, to address the issue of sexual assault in the broader community.  The education package is the first element to be implemented of a broader policy to be announced later this year.

The package has been designed to best educate men in our community whilst identifying specific needs of AFL elite players.  It aims to air the topics of sexual assault, violence against women and respectful behaviours.  The education package will be held at ever club from May through to August 2005.

Education of our community on these issues is extremely important and essential to cultural change.  This discussion will address one effective way of educating our community as it looks more specifically at educating men on these topics.

Style and content of education package

What the education package covers?

Identifiable risk factors and scenarios

Assessments and evaluations

Where to from here?

Abstract 5

Forensic Nurse Examiners

In many jurisdictions it is notoriously difficult to staff sexual assault rosters for forensic medical examinations.  Whilst there may be sufficient numbers of dedicated doctors in metropolitan areas, outlying towns frequently are without adequate cover.  In attempting to attract doctors to this type of work, three reasons are usually given by those electing not to participate:

· Busy enough in normal practice and unable to cope with additional and emergent workload;

· Disinclination to work with patients who have been emotionally traumatised; and

· Fear of the unknown with respect to anticipated involvement in criminal litigation.

Abstract 6

Indemnity and Liability Issues in Tsunami Relief

The legal standing of disaster relief workers abroad: An Australian perspective

With the recent events surrounding the tsunami, a large contingent of Australian volunteers visited the stricken areas to offer their help and expertise in a medical capacity.  An area which far less public focus are the legal aspects of the humanitarian work being conducted overseas by health workers.  For example, the surgeon who operates on a tourist who feels that they have had an unsatisfactory outcome; an allergic reaction to a drug given in a makeshift hospital; or the medical student making clinical decisions on a patient’s care in what they believe are the patient’s best interests.  The situation of disaster relief is unique in that the natural laws of the country may not have provisions for emergency care for patients, complicated by the fact a number of the patients affected as well as the treating practitioner may not be citizens of the land the disaster occurs in.  This presentation will cover a systematic review of international disaster relief laws conducted by the International Federation of the Red Cross and Red Crescent, applied to our own situation in Australia.  It will also cover hypothetical cases that may arise and possible solutions to protect those working in the best interests of their patients as well as possible avenues of recourse for patients treated by volunteer medical practitioners.

Abstract 7
Deregulation of Dental Auxiliaries in Queensland

Deregulation of Dental Auxiliary practice Australia wide has been of interest to dentists who are seeking to make their practices more efficient in the private sector and public sector because of the increasing difficulty of obtaining professional staff – both dentists and oral health therapists, particularly in regional and country areas of the state.

This paper outlines the changes to Auxiliary Regulation in Queensland recently and seeks to examine just how far the deregulation extends in practice.  It examines whether the deregulation is wider than anticipated and some of the anomalies created by the changes.

Dr Brad Wright BDSc (Qld) LLB (Hons) FPFA FFDACLM

Abstract 8

Driving under the influence of liquor or a drug and dangerous operation whilst adversely affected by an intoxicating substance – impairment or intoxication?

Occasionally Government Medical Officers in Queensland are requested by police and legal practitioners to provide expert evidence in cases where a person has been charged with driving whilst under the influence of liquor or a drug or with dangerous operation of a motor vehicle etc., whilst adversely affected by an intoxicating substance.  Occasionally uncertainty arises as to what sort of medical evidence is required for either of the two offences.  This paper analyses each offence and the relevant case law to determine if the offences are the same or different, at least where alcohol or drugs (or intoxicating substances) are concerned.  The paper then analyses what type of medical evidence pertaining to each of these offences is required, and in doing so attempts to define “impairment” and “intoxication” in the context of alcohol, drugs and driving.  “Intoxication” is defined as observable intoxication, where the person’s behaviour and the deterioration in motor skills are visibly manifest.  “Impairment” relates to impairment or deterioration of the sensory and motor skills required for safe driving which may or may not involve visible signs.  The paper concludes that the two offences are not necessarily the same in law because with driving under the influence of liquor or a drug it is not essential to show that a person’s driving ability was impaired but merely that the person exhibited at the relevant time observable signs.  Hence the relevant evidence is that of “intoxication”.  Dangerous operation of a vehicle whilst adversely affected by an intoxicating substance on the other hand requires evidence that the amount of liquor or a drug (or an intoxicating substance) present would cause a person to be adversely affected and moreover that it is relevant to whether the person operated a vehicle dangerously.  This offence therefore requires evidence of “impairment” as it relates to the person’s ability to safely operate a vehicle.

Abstract 9

The Ethics of Human Reproductive Cloning

Human reproductive cloning (HRC) has not yet resulted in any live births.  There has been widespread condemnation of the practice in both the scientific world and the public sphere, and the countries such as Australia explicitly outlaw the practice.  Concerns about the procedure range from uncertainties about is physical safety to questions about the psychological wellbeing of clones.  Yet key aspects such as the philosophical implications of harm to future entities and a comparison with established reproductive technologies such as IVF are often overlooked in discussions about HRC.  Furthermore, there are individuals who are willing to use the technology.  Several scientists have been outspoken in their intent to pursue HRC.

This paper discusses the ethics of HRC as an experimental medical procedure.  It considers concerns about the physical safety of HRC and their moral significance.  Reasons for cloning are examined, and comparisons are made between HRC as an experimental reproductive technology and IVF, an established reproductive technology.

Whilst current uncertainty over aspects of HRC may discourage many from conceiving with this procedure, there would nonetheless be people with a strong desire to do so.  It is concluded that the ethical reasoning in favour of allowing HRC justifies a prima facie negative right to use HRC.

Abstract 10

The Changing Disciplinary Scene in New Zealand

The incidents of medical disciplinary hearings has reduced dramatically in New Zealand over the past decade.

Coincidentally, as the number of medical disciplinary hearings has declined, Parliament has recently transformed the disciplinary process by establishing a single multi-disciplinary health practitioners disciplinary tribunal.

Abstract 11

Driving-Legal Medicine: Latest Developments

Laws as they pertain to driving, particularly driving with epilepsy, have come into special attention recently with the highly publicised cases of Gillet and McNeall which appear to deal with very similar circumstances but have results in very different outcomes.  The case of Gillet did examine circumstances which resulted in the death of 3 people.  He had been seizure-free, in the day time, for 10 years prior to the accident in 2003 and both neurologists, who acted as expert witnesses, stated that they would have endorsed his application for a driver’s licence had it been honestly completed, namely the epilepsy was acknowledged which was not the case.  McNeall seriously injured 2 children in a kindergarten and in the evidence provided to the court he admitted to having a history of heavy alcohol intake and had experienced previous “blackout” yet he denied this in his application for a driver’s licence.  In both cased the neurologists, who were the expert witnesses in the cases, agreed that they drivers had experienced an epileptic seizure which caused the accidents.  Gillet was found guilty of dangerous driving occasioning death and had been sentenced to 7 years gaol while McNeall was found not guilty of negligent driving and was freed.  These cases will be discussed as will some of the content of the AUSTROADS Guidelines.

Abstract 12

Progress and possible ethical problems surrounding the engineering of surrogate beta cells to treat type 1 diabetes

Ann M Simpson, Binhai Ren, Bronwyn A O’Brien
Department of Cell & Molecular Biology, University of Technology, Sydney

Type 1 diabetes is caused by the autoimmune destruction of the pancreatic beta cells.  The only treatment for the disease is the injection of insulin to regulate blood glucose.  Despite the best glucose-monitoring procedures the chronic complications of diabetes still develop: retinopathy, neuropathy, nephropathy and macrovascular complications.  The only ‘cure’ for diabetes is the transplantation of donor pancreatic tissue, but this is limited by lack of donors and the fact that patients must be immunosuppressed .  Other cures may come from xenotransplantation of animal tissue, human embryonic stem cells or gene therapy by the creation of a surrogate beta cell.  At the present time xenotransplantation is banned due to the fear of the transfer of animal retroviruses and stem cell therapy is a long way from reality, and both are fraught with ethical and legal issues.  Our laboratory has reversed diabetes in a chemically induced diabetic rat model by the introduction of the human insulin gene directly into the liver using a safe viral vector delivery system.  The rat livers have been shown to store and secrete insulin normally to glucose as assessed by glucose tolerance tests.  This study gives hope that liver-directed gene therapy is not far from reality.

Abstract 13

Potential for the Development of Legal Medicine in Singapore

Despite reports of its great success, medical practice in Singapore is tethering at a crisis point.  Patients are becoming well informed and more demanding at the same time expecting all heroics to be done even in futile situations.  The prevailing paternalistic attitude of the older practitioners, is no longer applicable.  As a response to the demands placed on doctors and nurses by patient relatives, a fair proportion of the local graduates are becoming less patient oriented and more goal oriented – the more the patient complains, the more attention they get, to the detriment of all other patients.  The potential for frequent patient and medical conflict is quite strong and happens quite regularly.  Adequate training in legal medicine is essential for health professionals so those situations are addressed before they become problems, rather than to deal with problems all the time, as happens at this stage.

Doctors are also disillusioned by the lack of support that hospital administrators give them when patients and their families complain.  These administrators are primarily concerned with political backlash if the problems are publicised, and the all-encompassing government in Singapore reprimands them.

Doctors are now actively seeking training in legal medicine to equip themselves for the future.  The potential for providers of legal medicine training is there to train local doctors, while being aware of the environment that they work in.

Abstract 14

General Dental Practice – the legal pitfalls, obvious and not so obvious

Most frequently the only time a dental practitioner’s mind considers medico-legal issues is when he or she receives a letter from a lawyer representing a disgruntled patient.

Consequently the average practitioner usually has blinkered view of medico-legal issues as being nothing more than negligence and, possibly, consent.

This presentation seeks to remedy this and covers the following areas

· Statutory and common law duties of dental surgeons

· Consent, not only for competent adults but also minors and adults not legally competent to consent

· Negligence

· Access to clinical records and confidentiality with respect to the professional relationship

· The law of contract as it applies to the clinical situation

· Legal issues relating to collection of accounts for professional fees

Abstract 15

The past, present and future of sexual assault forensic medical services

Dr Liz Culliford has been involved in the forensic examination of sexual assault complainants since 1987 both as a part-time GP-GMO and a full-time FMO in Queensland.  She discusses some of the changes in the role of the practitioner who performs the forensic examination and the wider responsibilities of sexual assault services, public and private health facilities and organisations.  She also talks about what the future may bring to the service provided to the police and DPP.  Sexual assault examination incorporates many principles of forensic medicine with forensic sampling of material transferred to and from the victim, scene and offender, and injury interpretation.  It is important that the forensic examiner is properly trained, resourced and supported.  There are also wider responsibilities of care which should be addressed and it is important that all the issues are properly managed and appropriate specialist services made available and properly resourced.  What direction should we now go in?  Dr Culliford believes that sexual assault should continue to be a core responsibility of both the local health service and the forensic practitioner and she discusses how this could be achieved.

Abstract 16

Management of prisoners in custody with drug withdrawal and the determination of their fitness to be interviewed and attend court

All medical practitioners who work in a custodial environment are familiar with the effects of drug withdrawal.  However, are we all aware of the true effects on the prisoner’s mental state, physical condition and cognition?  Dr Liz Culliford talks about the short term management of this group of prisoners and the assessment required to determine their fitness to be interviewed and attend court.

Abstract 17

Medicolegal evaluation of hearing loss and/or tinnitus and/or vertigo/dizziness

This covers aspects such as occupational noise induced hearing loss, post head injury symptoms, the latter in particular as it relates to motor vehicle accidents. 

Medicolegal assessment of nasal function, in particular sense of smell/taste.

This is invariably due to trauma but again occupational chemical exposure is significant.  The implications of loss of physiological sense of smell and its implications on “flavour perception”.

Medicolegal evaluation of the professional voice.

This involves predominantly school teachers and to a lesser extent singers/actors.

Abstract 18

Advances in the Forensic Sexual Assault Medical

This paper will review a selection of both current and past NSW practices in the field of sexual assault forensic examinations.  It will review some of the evidence for these practices, as presented in medical journals over the last 50 years.  Finally, it will attempt to highlight a handful of the deficiencies in the system that still remain.

Abstract 19

Laying the Foundations: Giving the Medical Students a Medico-Legal Perspective 

Karin Margolius* and Ruth Blackham**

The University of Western Australia recognised the need to equip medical students with information to cope with the increasing change in the practice of medicine.  The legal world has influenced the way doctors deal with patients, how they provide medical information to these patients and the need for privacy.  The medical practitioner has little time to attend courses on contracts, the rights of their patients and the laws of negligence.  But they still have to run modern medical practices, have business acumen and maintain their registration.  With the recognition of the encroachment of the legal system on the daily routine of a practitioner, a course of Legal Medicine was offered to the medical students at UWA as an option in their third year of training.  This unit is completed four years old and remains a popular course both for content and student satisfaction.  The course will be discussed and the subsequent student achievements will be presented.

* 
Forensic Pathologist, PathCentre, Perth WA

**
Intern, Sir Charles Gairdner Hospital, Perth WA
Abstract 20
Road Fatalities in New South Wales since 1950

A F Moynham, S G Anderson, S R Jennings, J Perl, W Allender

Clinical Forensic Medicine Unit, New South Wales Police

In 1950 the road fatalities were 634.  By 2004 the figures had fallen to 524.  In terms of fatalities per 100,000 persons it is a drop from 19.9 to 7.9 having peaked at 28.9 in 1970.  Legislative initiatives have been aimed at diminishing the risk of fatal motor vehicle collisions.  Today it is difficult to drive a motor vehicle in New South Wales without expecting to come under the scrutiny of the law in relation to a number of matters which may include the wearing of a seat belt, the speed of the vehicle and the use of alcohol and drugs.  The laws on safer driving have evolved over the post-war years for the purpose of spreading a law-enforcement net wide enough to encourage motorists against risking their own well being as well as that of other motorists by engaging in unsafe driving practices.

Abstract 21

Advanced Care Directives

An Advance Care Directive (ACD) sometimes described as a ‘living will’, contemplates future situations that might require certain medical treatment and documents its maker’s advance instructions consenting to or refusing such treatment.  An ACD is intended to provide clear instructions when because of injury or illness, its maker might be unable to express a preference for or against, treatment.  An ACD for example, may give a directive refusing the administration of blood or blood products.  The New South Wales Department of Health (DOH) recently published advice to health professionals on the best practice use of the ACD within an advance care planning process.  This presentation will discuss the topic generally, the DOH advice and includes an outline of some recent cases.
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